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IN THE UTAH COURT OF APPEALS 
PATRICK M. SLOAN, 
Applicant/Petitioner, 
vs. 
BOARD OF REVIEW OF THE 
INDUSTRIAL COMMISSION OF UTAH, 
WORKERS' COMPENSATION FUND OF 
UTAH, ROTOR ROOTER SERVICE, 
S & S ROOTER, and EMPLOYERS' 
REINSURANCE FUND, 
Defendants/Respondents. 
BRIEF OF RESPONDENT 
STATEMENT OF JURISDICTION AND NATURE OF PROCEEDINGS 
The Utah Court of Appeals has jurisdiction to hear 
this Appeal pursuant to Utah Code Annotated Sections 
35-1-86 (1988) and 78-2A-3(2)(a)(1989) . This appeal is 
from an Order of the Industrial Commission of Utah denying 
Petitioner's claim for an increase in permanent partial 
impairment and temporary total benefits. 
Petitioner filed four separate Applications for 
Hearing with the Industrial Commission of Utah seeking an 
increase in permanent partial impairment compensation, 
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temporary total compensation and continued medical 
coverage as allowed pursuant to Uath Workers' Compensation 
Act, Utah Code Annotated, Section 35-1-1 et seq. (R. 
32-37) continued medical coverage as allowed pursuant to 
the Utah Workers' Compensation Act, Utah Code Annotated, 
Section 35-1-1 et seq. (1988) (R. 32-37). 
Pursuant to Section 35-1-24 Utah Code Annotated 
(1988) an evidentiary hearing was held before an 
Administrative Law Judge on September 22, 1988. At the 
time of hearing, Petitioner offered into evidence two 
medical reports from Dr. Robert H. Lamb, one dated March 
25, 1988 and another dated September 19, 1988. 
Respondents offered a binder of medical records divided 
into four categories basically relating to the four 
different industrial accidents: I - 1985, II - 1984, III 
- 1983, and IV - 1981. The medical evidence offered by 
the Respondents included records from: 
I - 1985 
LANE F. SMITH, M.D. 
WESTERN NEUROLOGICAL ASSOCIATES 
ROBERT H. LAMB, M.D. 
SPINAL CLINIC PHYSICAL THERAPY 
ST. MARK'S HOSPITAL 
II - 1984 
W. E. HESS, M.D. 
THOMAS D. NOONAN, M.D. 
ROBERT H. LAMB, M.D. 
ST. MARK'S HOSPITAL 
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Ill - 1983 
ROBERT H. LAMB, M.D. 
FRANK DITURI, M.D. 
WESTERN NEUROLOGICAL ASSOCIATES 
ST. MARK'S HOSPITAL 
IV - 1981 
ROBERT S. HOOD, M.D. 
NATHANIEL M. NORD, M.D. 
BOYD G. HOLBROOK, M.D. 
ROBERT H. LAMB, M.D. 
WESTERN NEUROLOGICAL ASSOCIATES 
MARLIN W. DAHL, D.C. 
THOMAS D. NOONAN, M.D. 
ST. MARK'S HOSPITAL 
There were no objections to the medical evidence 
offered by Petitioner or Respondents and the 
Administrative Law Judge admitted them into evidence. The 
only witness called to testify at the hearing was the 
Petitioner (R 59, 118-265). 
At the conclusion of the evidentiary hearing the 
Administrative Law Judge referred certain medical aspects 
of the case to a Medical Panel as allowed under Utah Code 
Annotated Section 35-1-77 (1988). The Medical Panel was 
to assign a percentage of permanent partial impairment to 
the Petitioner's pre-existing lumbar condition. In 
addition, the Medical Panel was asked to apportion the 
percentage of permanent partial impairment attributable to 
each of the four industrial injuries as compared to the 
pre-existing condition (R. 269-270). 
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The Medical Panel issued its report on November 
28, 1988. The Medical Panel rated Petitioner's 
pre-existing (pre-1981) lumbar condition at five percent 
whole person. The Medical Panel further found no rateable 
percent of permanent impairment for the lumbar condition 
attributable to each of the industrial accidents (R. 
271-283). On December 28, 1988, Petitioner filed written 
objections to the medical panel (R.284-289). No new 
medical evidence was proffered (R. 290). 
On January 11, 1989, the Administrative Law Judge 
issued his Findings of Fact, Conclusions of Law and Order 
which adopted the medical panel's findings as his own (R. 
290-295). 
On February 9, 1989, Petitioner filed a Motion for 
Review with the Industrial Commission of Utah. Said 
Motion for Review was denied by the Industrial Commission 
on June 1, 1989 (R. 301-302). 
Petitioner then filed an Appeal with the Utah 
Court of Appeals on July 6, 1989 (R. 466). On October 2, 
1989, the Utah Court of Appeals issued its opinion that 
the Order of the Industrial Commission dated June 1, 1989 
was not a final order of the Commission and as such was 
not appealable (R. Vol. II, 6-8). On December 21, 1989, 
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the Industrial Commission re-adopted its original order of 
June 1, 1989, affirming the Administrative Law Judge's 
decision. (R. Vol* II, 13-14). 
Petitioner filed for review with the Utah Court of 
Appeals after the Industrial Commission affirmed the 
Administrative Law Judge's order denying additional 
permanent partial and temporary total benefits (R« Vol. 
II, 17-19). 
STATEMENT OF ISSUES 
1. Was the Medical Panel's finding that 
Petitioner's lumbar condition since December 7, 1981 was 
the result of the natural progression of lumbar disc 
disease at multiple levels without foundation and contrary 
to all medical evidence? 
2. Was the Medical Panel's finding that 
Petitioner's pre-existing lumbar condition was equivalent 
to 5% whole person as of December 7, 1981 without 
foundation and contrary to all medical evidence? 
3. Were the Medical Panel's findings that 
Petitioner's August 23, 1984 to March 5, 1985 period of 
temporary total disability was related to pre-existing 
conditions and not to any industrial accident, contrary to 
all medical evidence? 
4. Were the Administrative Law Judge and the 
Industrial Commission in error in adopting the Medical 
Panel findings as their own? 
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5. Must an aggravation of a pre-existing 
condition be definite and measurable before permanent 
partial benefits can be awarded for pre-existing 
impairments pursuant to Utah Code Annotated, Section 
35-1-69? 
6. Must the Industrial Commission find for the 
Petitioner even when there is substantial evidence to the 
contrary? 
STATEMENT OF THE CASE 
On December 7, 1981, Petitioner was involved in an 
industrial accident sustaining injuries to his cervical 
spine (R. 1). Petitioner underwent surgery for removal of 
three disc fragments and insertion of a bone plug in his 
cervical spine on December 21, 1981 (R. 258). On June 4, 
1982, Petitioner underwent a lumbar laminectomy at L4-L5 
and had bilateral f oraminotomies at L3, L4, and L5-S1 (R, 
252). Petitioner filed a claim for permanent partial 
impairment benefits for his lumbar as well as cervical 
spine. Respondents denied benefits for the lumbar spine 
condition, claiming that there was no causal connection to 
the industrial accident of December 7, 1981 and the 
subsequent June 4, 1982 lumbar surgery. The Petitioner 
filed an Application for Hearing with the Industrial 
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Commission of Utah and an evidentiary hearing was 
conducted (R. 336). At the conclusion of the hearing, due 
to the medical controversy, a medical panel was appointed 
(Re 352). The medical panel rated the Petitioner's 
cervical spine impairment at twelve and one-half percent 
(12.5%) whole person permanent impairment. The panel 
further concluded that all of the cervical impairment was 
related to the industrial accident of December 7, 1981. 
As for the lumbar spine, the medical panel found that the 
lumbar surgery performed on June 4, 1982 was not 
necessitated by the Petitioner's industrial accident of 
December 7, 1981. No permanent partial impairment was 
assigned to the lumbar spine as a result of the December 
7, 1981 industrial accident; however, the panel did find a 
pre-existing impairment to the lumbar spine but did not 
assign an impairment rating. Petitioner filed written 
objections to the medical panel report and a hearing was 
held on the objections to the medical panel report. The 
medical panel chairman was present, as was Dr. Lamb, 
Petitioner's treating physician. The Chairman of the 
Medical Panel was not persuaded to change his mind after 
listening to Dr. Lamb's testimony. 
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The Administrative Law Judge adopted the findings 
of the Medical Panel as his own, awarding 12.5% permanent 
impairment for the cervical spine and denying benefits for 
the lumbar area, reasoning that the December 7, 1981 
industrial injury did not result in an injury to the 
lumbar spine (R. 9-14). 
The Findings of Fact, Conclusions of Law and Order 
issued by the Administrative Law Judge was upheld by the 
Industrial Commission when a Motion for Review was filed 
by Petitioner. The order of the Commission dated June 15, 
1983 was not appealed and therefore should be considered 
res judicata. 
The Petitioner sustained an industrial injury to 
his lumbar spine on August 30, 1983. Fifty dollars 
($50.00) in medical benefits and no temporary total 
benefits were paid relative to the August 30, 1983 
industrial accident (R. 38). 
On July 13, 1984, the Petitioner sustained an 
industrial injury to his lumbar spine. The medical 
benefits were paid in the amount of four hundred 
twenty-rfive ($425.00). Petitioner received six weeks or 
one thousand eight hundred sixty dollars ($1,860.00) in 
temporary total benefits (R. 38). 
On December 5, 1985, Petitioner sustained an 
industrial injury resulting in an aggravation to his 
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cervical spine. Medical expenses were paid in the amount 
of five thousand two hundred forty-six dollars and forty 
cents ($5,246-40). Two thousand nine hundred seven 
dollars ($2,907.00) were paid in temporary total benefits 
(R. 38). 
On April 21, 1988, Petitioner filed four separate 
Applications for Hearing with the Utah State Industrial 
Commission seeking additional permanent partial impairment 
as well as various periods of temporary total compensation 
(R. 32-37). 
After an evidentiary hearing held before an 
Administrative Law Judge on September 22, 1988, a medical 
panel was convened to help resolve certain medical 
issues. Among other things, the medical panel was asked 
to rate the percentage of permanent lumbar impairment 
attributable to each of the industrial injuries. The 
Medical Panel was also asked to formulate an opinion, 
based on all of the medical records, as to the percentage 
of permanent partial lumbar impairment pre-existing the 
December 7, 1981 industrial accident (R. 112-270). 
On November 28, 1988, the Medical Panel issued its 
findings. With respect to Petitioner's lumbar condition, 
the Medical Panel found that no permanent partial 
impairment was attributable to the August 30, 1983, July 
13, 1984, or December 5, 1985 industrial accidents. The 
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Medical Panel also found that Petitioner's permanent 
partial lumbar impairment pre-existing the December 7, 
1981 industrial accident was five percent (5%) of the 
whole person (R. 271-283). 
On January 11, 1989, the Administrative Law Judge 
issued his Findings of Fact, Conclusions of Law and Order, 
adopting the Medical Panel's findings as his own. The 
Administrative Law Judge reasoned that Petitioner's 
combined impairments did not meet the then existing, 
greater than 20% threshold, required of Utah Code 
Annotated, Section 35-1-69. The Administrative Law Judge 
also found that there was no measurable or rateable 
permanent impairment attributable to Petitioner's lumbar 
spine due to the August 30, 1983, July 13, 1984, or 
December 5, 1985 industrial accidents (R. 290-295). 
On December 21, 1989, an Order Denying Motion for 
Review and readopting its original order of June 1, 1989 
was issued by the Industrial Commission. It is from that 
order that Petitioner has filed the following Appeal (R. 
296-300). 
STATEMENT OF FACTS 
1. Petitioner has been employed as a plumber 
during the periods of time involving industrial accidents 
in Utah (R. 62-64). 
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2. In 1975 while working in California, 
Petitioner fell off a two-story building sustaining 
injuries to his back. Petitioner was treated for the 
injuries for approximately six months. A claim was filed 
but Petitioner does not remember whether there was an 
impairment rating assigned or a money settlement made (R. 
64) . 
3. In 1977 and 1979, Petitioner reinjured his 
back while working in California (R. 65). 
4. Prior to December 7, 1981, Petitioner suffered 
from a pre-existing impairment to his lumbar spine. On 
March 25, 1988, Dr. Lamb rated that pre-existing 
impairment at 10% whole person (R. 112), whereas on 
November 28, 1988, the Medical Panel rated the same 
pre-existing lumbar impairment at 5% whole person (R, 281). 
5. On December 7, 1981, Petitioner sustained an 
industrial injury to his cervical spine (R. 1) . 
Petitioner underwent surgery for cervical injuries on 
December 21, 1981 (R. 258). 
6. Respondents denied liability for a proposed 
lumbar surgery as not necessitated by the industrial 
accident of December 7, 1981. 
7. Petitioner filed an Application for Hearing 
with the Industrial Commission of Utah on April 20, 1982, 
contesting Respondent's denial of benefits relative to the 
lumbar spine condition (R. 336). 
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8. On June 4, 1982, Petitioner underwent surgery 
to his lumbar spine (R. 252). 
9. A Medical Panel was appointed on September 22, 
1982 by the Administrative Law Judge to make an impartial 
evaluation of the medical aspects of the case (R 352)• 
10. The Medical panel issued its report on 
October 25, 1982. Petitioner was rated as having a 12.5% 
whole person cervical impairment relating to the December 
7, 1981 industrial injury. The Panel further felt that 
there was not a reasonable medical probability that the 
low-back disability experienced in March of 1982 resulted 
from the December 7, 1981 accident. The Administrative 
Law Judge adopted the Medical Panel findings as his own 
and issued his Findings of Fact/ Conclusions of Law and 
Order on May 2, 1983. Petitioner filed a Motion for 
Review which was denied by the Industrial Commission on 
June 15, 1983. No appeal was ever filed from that order 
(R. 9-18). 
11. On August 30, 1983, Petitioner was involved 
in an accident at work (R. 20). 
12. Petitioner underwent surgery on September 7, 
1983 for a laminectomy of L3 and excision of the L3-4 
lumbar disk (R. 373). 
13. Petitioner's claim for benefits from 
Respondents was denied pursuant to a report from Dr. Frank 
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Dituri dated October 28, 1983. It was Dr. Dituri's 
medical opinion that the September 7, 1983 surgery was due 
to the progression of Petitioner's pre-existing 
degenerative disk disease in the lumbosacral spine and not 
due to any industrial injury (R. 391). 
14. On July 13, 1984, Petitioner sustained an 
industrial injury (R 23). 
15. Petitioner underwent surgery on July 17, 1984 
for a lumbar fusion of L3-S1 (R 396). 
16. Respondents paid temporary total compensation 
for six weeks but denied liability for any permanent 
impairment to the lumbar spine as a result of the July 13, 
1984 accident. Dr. Wallace E. Hess, at Respondent's 
request, performed an independent medical examination of 
Petitioner. Dr. Hess opined that Petitioner's treating 
physician, Dr. Lamb, had already determined to perform a 
lumbar fusion prior to the industrial accident of July 13, 
1984 (R 411). 
17. On December 5, 1985, Petitioner suffered an 
industrial accident. Petitioner was paid temporary total 
compensation benefits from Respondents for approximately 
two months. No surgery was required as a result of that 
accident. No permanent impairment was found attributable 
to the December 5, 1985 industrial injury (R. 28, 39, 297). 
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18. Petitioner filed four separate Applications 
for Hearing with the Industrial Commission of Utah on 
April 21, 1988, seeking an increase in permanent partial 
impairment and temporary total benefits relating to the 
December 7, 1988, August 30, 1983, July 13, 1984 and 
December 5, 1985 accidents (R 32-38). 
19. Respondents responded to each of the 
Applications for Hearing on May 23, 1988 (R. 38-89). 
20. An evidentiary hearing was scheduled and 
conducted before an Administrative Law Judge on September 
22, 1988 (R. 43). 
21. At the conclusion of the evidentiary hearing, 
the Administrative Law Judge appointed a Medical Panel 
consisting of an orthopedist and a neurologist, both Board 
Certified, for the purpose of impartially evaluating 
Petitioner's medical condition. (R. 291) 
22. The Medical Panel issued its findings on 
November 28, 1988. After reviewing all medical records 
submitted into evidence and examining Petitioner, the 
Medical Panel found no rateable percent of permanent 
impairment for the lumbar condition attributable to the 
August 30, 1983, July 13, 19894 or the December 5, 1985 
accidents. The Medical Panel rated Petitioner's 
pre-existing (pre-1981) lumbar condition at 5% whole 
person (R. 272-282). 
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23. Petitioner filed written objections to the 
Medical Panel's findings on December 28, 1988- No new 
evidence or testimony was proffered (R. 284-295) . 
24. On January 11, 1989, the Administrative Law 
Judge issued his Findings of Fact, Conclusions of Law and 
order. After considering all of the evidence, including 
the Objections to the Medical Panel, the Administrative 
Law Judge adopted the findings of the Medical Panel as his 
own reasoning that "the beauty of the medical panel system 
as enacted by our Legislature, is that the medical panel 
system was enacted to provide an impartial evaluation of 
the claims of injured workers." He also remarked, "Having 
reviewed the remainder of the medical evidence on file, I 
find that the preponderance of that medical evidence 
supports the findings of the medical panel report" (R. 
290-295). 
25. On February 9, 1989, Petitioner filed a 
Motion for Review with the Industrial Commission of Utah. 
Said Motion for Review was denied by the Commission on 
June 1, 1989 (R. 296-302). 
26. Petitioner filed an Appeal with the Utah 
Court of Appeals on July 6, 1989. On October 2, 1989, the 
Utah Court of Appeals issued its opinion that the Order of 
the Industrial Commission dated June 1, 1989 was not a 
final order of the Commission and as such was not 
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appealable. On December 21, 1989, the Industrial 
Commission of Utah re-adopted its original order of June 
1, 1989, affirming the Administrative Law Judge's decision 
(R. VOl e II, 1-19) . 
27, On January 19, 1990, Petitioner petitioned 
for a Writ of Review with the Utah Court of Appeals (R. 
Vol. II, 16-18). 
SUMMARY OF ARGUMENTS 
POINT I. 
The Standard of Review Under the Utah Administrative 
Procedures Act. 
There are basically three standards of review 
provided under the Utah Administrative Procedures Act. 
This court has determined that findings of fact will be 
sustained if they are supported by substantial evidence 
when viewed in light of the whole record. Substantial 
evidence is such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion, Grace 
Drilling Company v. Board of Review, 776 P.2nd 68 (Ut. 
App. 1989). To assist in his findings of fact 
Administrative Law Judge appointed a Medical Panel 
consisting of two medical experts to review all existing 
medical records and render their opinion as to medical 
causation. After an exhaustive review of the records 
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coupled with their many years of experience, the Medical 
Panel rendered their decision finding that petitioner did 
not sustain any permanent rateable impairment to his 
lumbar spine as a result of the last three industrial 
injuries. The Medical Panel also concluded that the 
applicants pre-December 7, 1981 impairment to his lumbar 
spine was 5% whole person. 
The Industrial Commission of Utah, after reading 
through all medical records determined that petitioner's 
claim for continued temporary total disability after 
August 23, 1984 was without foundation. The Industrial 
Commission of Utah did so by a complete review of the 
records awarding the applicant six weeks of temporary 
total compensation pursuant to Dr. Hess' opinion. 
When the entire record is reviewed it can easily 
withstand the substantial evidence test. 
The Administrative Law Judge was correct in 
concluding that since there was no permanent partial 
impairment attributable to any of the last three 
industrial injuries the applicant was not entitled to 
additional benefits for pre-existing permanent partial 
impairment. Once again there is substantial evidence to 
conclude that there was a rational and reasonable basis 
for the Medical Panel to come to the factual determination 
of no permanent partial impairment to any of the last 
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three industrial injuries and it was also reasonable and 
rational for the Administrative Law Judge to deny benefits 
for any preexisting permanent partial impairments based 
upon those findings. 
Petitioner would claim that the correction of 
error standard should be applied to the Administrative Law 
Judge's decision not to award benefits in favorable of the 
applicant due to the close factual determinations. We 
would disagree. As to a matter of law the Administrative 
Law Judge found that the preponderance of the evidence 
supported the conclusion that the applicant was not 
entitled to continued benefits. Based upon the 
overwhelming evidence as a matter of law, the 
Administrative Law Judge and The Industrial Commission of 
Utah was proper in denying further compensation benefits. 
As a matter of law the Administrative Law Judge and The 
Industrial Commission of Utah were correct in denying 
compensation for any preexisting permanent partial 
impairment due to the lack of a permanent rateable 




Impairment Must Be Definite and Measurable. 
There is substantial medical evidence in support 
of the Administrative Law Judge's finding that the 
industrial accidents of August 30, 1983, July 13, 1984 and 
December 5, 1985 did not result in a definite and 
measurable permanent impairment to Petitioner's lumbar 
spine. The law is well settled that there can be no 
allocation of benefits under 35-1-69, Utah Code Annotated, 
when the industrial aggravation does not result in a 
rateable permanent impairment, The Second Injury Fund v. 
Streator Chevrolet, 709 P.2d 1176, 1181 (Utah 1985). 
POINT III. 
Close Factual Issues To Be Resolved in Favor of Injured 
Worker. 
Respondents concede that close factual situations 
are to be resolved in favor of granting benefits. 
However, in the case at bar, the majority of medical 
evidence is contrary to Petitioner's treating physician's 
opinion and therefore, an allocation of benefits would be 
unjustified. Dr. Dituri, Dr. Hess, Dr. Nord, Dr. Thoen, 
Dr. Hood, as well as Dr. Moress and Dr. Holbrook as 
members of the Medical Panel were in harmony regarding 
Petiioner's medical condition. So far, Dr. Lamb is the 
only doctor that has been contrary to the majority 
-19-
opinion. This is not a case of "close factual issues." 
After considering all of the medical evidence, the 
Administrative Law Judge and the Industrial Commission of 
Utah determined that the evidence was overwhelmingly 
against awarding benefits for any pre-existing lumbar 
impairmentand continued temporary total benefits. 
The Industsrial Commission of Utah stated, "The 
Commission finds that there is no reason to discredit the 
conclusion of the medical panel in this respect. It is 
unfortunate that that determination prevents the applicant 
from recovering additional benefits, but this is not a 
reason for rejecting the medical panel's findings." 
POINT I. 
Standard of Review 
Findings of Fact 
Under the Utah Administrative Procedures Act, the 
factual findings of the Board of Review of the Industrial 
Commission should be sustained if they are supported by 
substantial evidence when viewed in light of the whole 
record, Johnson v. Dept. of Employment Security, 782 P.2d 
at 968 (Ut. App. 1989). Substantial evidence is such 
relevant evidence as a reasonable mind might accept as 
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adequate to support a conclusion, Grace Drilling Co, v. 
Board of Review, 776 P.2d, at 68 (Ut. App. 1989). 
The Medical Panel, appointed by the Administrative 
Law Judge, after reviewing all the medical evidence from 
both sides, found contrary to Petitioner's treating 
physician. In adopting their findings as his own, the 
Administrative Law Judge concluded that the 
"preponderance" of the medical evidence supported the 
findings of the Medical Panel report. After reviewing the 
record as a whole, the Industrial Commission concluded 
that there was an adequate basis to support the findings 
of the Medical Panel and affirmed the Administrative Law 
Judge's order. 
The Medical Panel found that Petitioner's lumbar 
spine was the result of the natural progression of lumbar* 
disc disease at multiple levels. The findings of the 
Medical Panel were not only supported by substantial 
evidence, but were supported by the majority of the 
medical evidence. It should not be considered 
unreasonable that the Administrative Law Judge and the 
Industrial Commission accepted the findings of the Medical 
Panel, especially when viewed in light of the whole record. 
-21-
Mixed Questions of Law and Fact. 
Mixed questions of fact and law should be reviewed 
under the "reasonable and rational" standard, Pro-Benefit 
Staffing v. Board of Review, 775 P.2d 439 (Ut. App. 1989). 
Petitioner claims that the Medical Panel's finding 
of a 5% permanent partial impairment of the lumbar spine 
should be discredited because the Panel did not identify 
the portions of the record upon which it relied in 
reaching such a conclusion. The same can be claimed of 
the treating physician, Dr. Lamb. On March 25, 1988, Dr. 
Lamb rated Petitioner as having a 10% pre-existing 
(pre-1981) permanent partial impairment of the lumbar 
spine. No explanation or analysis was given in 
conjunction with that rating. It should also be pointed 
out that Dr. Lamb was assigning a rating for the 
pre-existing lumbar condition in 1988 (after the fact) as 
did the Medical Panel. Unless Dr. Lamb had an incredible 
memory, it is logical to assume that he reviewed past 
medical records, as did the Medical Panel, before 
assigning an impairment. Dr. Lamb's rating was clearly no 
more than a retrospective guess. No explanation or method 
for arriving at 10% was ever offered by Dr. Lamb. 
The Medical Panel found that there was no rateable 
permanent lumbar spine impairment attributable to each of 
the last three industrial injuries. The Administrative 
Law Judge was correct in determining that an aggravation 
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must produce a definite and measurable increase in the 
pre-existing impairment before compensation is warranted. 
A review of the record in its entirety demonstrates that 
the aggravations that the Medical Panel referred to were 
merely temporary and as such were not deserving of 
permanent partial impairment compensation benefits, 
Zimmerman v. Industrial Commission of Utah, 785 P.2d at 
1131 (Ut. App. 1989). 
At Respondent's request, an independent medical 
examination was performed by Dr. Frank Dituri. Dr. Dituri 
was asked to offer his medical opinion as to the causal 
connection between Petitioner's September 7, 1983 lumbar 
surgery and his August 30, 1983 industrial accident. On 
October 28, 1983, after reviewing all existing records, 
Dr. Dituri issued his report stating that, "It is my 
opinion that the records clearly demonstrate that Mr. 
Sloan's recent surgery was due to the progression of his 
pre-existing, degenerative disc disease in the lumbosacral 
spine and not due to any industrial injury." Dr. Dituri 
explained that previous CT scans of Petitioner's lumbar 
spine taken by Western Neurological Associates on March 
18, 1982 and January 27, 1983, when compared to CT scans 
of the lumbar spine taken August 31, 1983, showed no 
significant changes (R. 194). 
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After reviewing Petitioner's medical records, Dr. 
Dituri felt that there was substantial medical evidence to 
conlud€* that the need for lumbar surgery on September 7, 
1983 was not related to the industrial event of August 30, 
1983. He was awqare of the treating physician's differing 
opinion but in light of all other medical evidence, he was 
not persuaded to agree with Dr. Lamb. 
Petitioner contends that the Industrial 
Commission's findings to discontinue temporary total 
compensation benefits after August 23, 1984, were 
unjustified and inconsistent with medical evidence. We 
disagree. 
Dr. Hess was of the opinion that the need for 
lumbar surgery on July 16, 1984, was not necessitated by 
the July 13, 1984 industrial accident. Dr. Hess opined 
that "the facts are very clear in the file that Dr. Lamb 
was already considering surgery'* and went on to express 
that the event of July 13, 1984 was no more than a 
temporary aggravation. It was Dr. Hess' estimation that 
"from his description of the accident, that he would be 
entitled to a temporary total disability period of from 
three to six weeks for such a fall" (R. 166) . It appears 
that the Industrial Commission allowed for six weeks of 
temporary total compensation, as was suggested by Dr. 
Hess, for a temporary aggravation of Petitioner's 
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pre-existing lumbar condition. No permanent impairment 
was assessed by the Medical Panel to the industrial injury 
of July 13, 1984; therefore, Petitioner was not eligible 
for permanent partial impairment benefits, The Second 
Injury Fund v. Streator Chevrolet, 709 P.2d 1176, 1181 
(Ut. App. 1985) . 
It was rational and reasonable for the Industrial 
Commission to review all of the medical records and reach 
the logical conclusion of allowing six weeks of temporary 
total disability for the July 13, 1984 industrial injury 
as was suggested by Dr. Hess. It is further evidence that 
the Industrial Commission did not blindly accept the 
Medical Panel's report, but rather reviewed the record as 
a whole prior to reaching any conclusions. 
Correction of Error 
Pure conclusions of law are reviewed under the 
correction of error standard, Taylor v. Utah State 
Training School, 775 P.2d 342 (Ut. App. 1989). 
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POINT II. 
Impairment Must Be Definite and Measurable, 
The law is well settled that before any 
compensation can be awarded for a pre-existing condition, 
there must be a permanent aggravation which would cause 
the pre-existing condition to be worse than it was prior 
to the industrial injury. Without at least some degree of 
permanent impairment attributable to the industrial 
injury,compensation benefits should not be awarded for 
pre-existing conditions. 
POINT III. 
Close Factual Issues to be Resolved in Favor of the 
Injured Worker. 
Petitioner would have the court believe that the 
case at bar is one of close factual issues; however, a 
review of the record in its entirety would show that 
the majority of evidence leans heavily in favor of the 
Respondent. There is a preponderance of medical evidence 
concluding that the Petitioner is deserving of neither 
continued temporary total disability benefits nor 
permanent partial impairment compensation. As was stated 
by the Industrial Commission of Utah, the Commission finds 
"there is no reason to discredit the conclusions of the 
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Medical Panel on this report. It is unfortunate that the 
determination prevents the applicant from recovering 
additional benefits, but this is not a reason for 
rejecting the Medical Panel's findings." 
CONCLUSION 
A review of the factual findings will demonstrate 
a preponderance of substantial evidence in favor of the 
Administrative Law Judge and Industrial Commission of 
Utah's findings. The Medical Panel, after reviewing all 
medical evidence, including that of Dr. Lamb, the treating 
physician, that the applicant's pre-existing lumbar spine 
condition as of December 7, 1981, was 5% whole person. 
The Medical Panel further found after a complete review of 
the records, that the applicant did not sustain any 
permanent ratable impairment attributable to any of the 
last three industrial injuries. The only contrary 
evidence found in the record comes from the applicant's 
treating physician, Dr. Lamb. As was pointed out by the 
Industrial Commission of Utah, there has never been any 
evidence to show that Dr. Lamb had a copy of all the 
medical records relative to Petitioner's claim as did the 
Medical Panel. 
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The Industrial Commission of Utah acted properly 
in extrapolating from the record that the applicant was 
deserving of six weeks of temporary total compensation 
relative to Petitioner's July 13, 1984 industrial injury. 
After reviewing the record as a whole, the Industrial 
Commission of Utah concluded that the applicant's 
temporary total compensation benefits should terminate as 
of August 23, 1984. 
A review of the record in its entirety will 
undoubtedly support the Administrative Law Judge and the 
Industrial Commission of Utah's adoption of the Medical 
Panel report as their own findings. 
DATED this day of May, 1990. 
WORKERS COMPENSATION 
FUND OF UTAH 
MARK D. DEAN 
Attorney for Respondent 
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MAILING CERTIFICATE 
I hereby certify that a true and correct copy of 
the foregoing BRIEF OF RESPONDENT was mailed, postage 
prepaid, to David H. Schwobe, Perkins, Schwobe & 
McLachlan, 343 South 400 East, Salt Lake City, Utah 84111 
and to Erie V. Boorman, Administrator, Employers 
Reinsurance Fund, 160 East 300 South, Salt Lake City, 
Utah 84111, this //^  day of May, 1990. 
MARK D. DEAN 
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Thomas R. Carlson 
Commissioner 
Patrick M,. Sloan 
12/7/81, 8/30/83, 7/13/84, 12/5/85 
Roto Rooter Systems/S&S Rooter 
Dear Dr. Moress: 
case. 
You are hereby appointed chairman of a medical panel to evaluate this 
The other member of the panel will be Dr. Boyd G Holbrook 




I would appreciate your assistance i i i r iswera ng the following, in 
reasonable medical probability: 
1. Was the low back surgery of September 7, 1983, a 
result of or related to the industrial accident of 
August 30, 1983? If so, when did the applicant reach 
a fixed state of recovery following that surgery? 
2. Was the surgery of July 16, 1985, to the applicant's 
low back a result of or related to the industrial 
accident of July 13, 1984? If so, when did the 
applicant reach a fixed state of recovery from that 
surgery? 
3. Was the surgery of July 22, 1 985, a result of or 
related to the industrial accident of: 
a August 30, 1983" 
b July 13, 1984? 
Please explain as necessary If a causal connection 
is found, when did the applicant reach a fixed stats 
of recovery from that July 22, 1985 surgery? 
4. Has the applicant been temporarily and totally 
disabled as the result of the industrial neck injury 
of December 5, 1985, beyond February 7, 1986, the date 




5. What is the applicant's permanent impairment due to 
pre-existing conditions existing before the neck 
injury of December 7, 1981? 
6 What is the permanent impairment due to the industrial 
accident of August 30, 1983? 
7 What is the permanent impairment due to the industrial 
accident of July 13, 1984? 
8„ What is the permanent impairment due to the industrial 
accident of December 5, 1985? 
9. Did the industrial accident of August 30, 1983, 
aggravate a pre-existing condition? If so, which 
condition? 
10. Did the industrial accident of July 13, 1984, 
aggravate a pre-existing condition? If so, which 
condition? 
11. Did the industrial accident of December 5» 1985, 
aggravate a pre-existing condition? If so, which 
condition? 
Neither a representative of the Commission nor the parties to this 
proceeding, other than the applicant, will be in attendance at your 
deliberations. If, after a review of the record, you feel that it will not be 
necessary to personally examine the applicant to answer the questions raised, 
please contact the Administrative Law Judge so that the parties may be 
advised. If there are specific questions which need resolution, please feel 
free to contact the undersigned at your convenience. 
Thank you for your cooperation. 
BY DIRECTION: 
INDUSTRIAL COMMISSION OF UTAH 
TCA:sj 
cc: Patrick M. Sloan, 969 Regatta Drive, Sacramento, CA 95833 
David Schwobe, Atty. , 343 South 400 East, SIX, Ut 84.111 
Workers Compensation Fund 
Erie V, Boorman, Administrator, Employers Reinsurance Fund 
<?fsu£L J?.&\\oxtu,&\\!b<P.C. 
^ \SUZCLUL. 
^ I UJuUnt !8utlliuuf 
VO ^cutlz QCC Cult J>ULL± ) 
2>Jt £akz City. HltJi ^ / J J 
November 28, 1988 
Timothy C. Allen 
Administrative Law Judge 
State of Utah 
Industrial Commission of Utah 
Industrial Accident Division 
160 East 300 South 
P.O. Box 510250 
Salt Lake City, Utah 84151-0250 
Re: Patrick M. Sloan 
DOI: 12/7/81, 8/30/83, 
7/13/84, 12///5/85 
Emp: Roto Rooter Systems/ 
S&S Rooter 
Dear Judge Allen: 
An Industrial Medical Panel was held this date on Patrick Sloan 
with Gerald R. Moress, 
Boyd G. Holbrook, M.D, 
M.D., Neurologist, Panel Chairman, and 
, Orthopaedist, Panel Member. Medical 
records and x-rays were available. 
HISTORY CF INJURY: 
Mr. Sloan has had numerous evaluations in the past which have 
included a 1982 Industrial Panel by Drs. Nord and Bauman, 
October, 1982, an IMS by Dr. Holbrook for the State Industrial 
Fund 4/5/82, an IME by Dr. Frank Dituri for the State Industrial 
Fund 10/28/83, and lastly a very detailed report fror. Dr. Wallace 
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Hess to the State Industrial Fund 11/12/34. All of these records 
contained details of Mr- Sloan's problems with one exception 
which will be detailed below. The current Panel was aware of the 
fact that the Industrial Panel presided by Dr. Nathanial Nord in 
1982 awarded Mr. Sloan.a 12.5% impairment rating for his cervical 
spine for the 1381 injury with no pre-existing impairment 
involved. 
It was evident to the current Panel Members that some significant 
pre-existing medical history had not been revealed to any of the 
above mentioned piiysicians and this information was only brought 
out in the Summary of Testimony presented to the current Panel by 
Judge Allen. 
The Panel notes in the current Summary of Testimony that Mr. 
Sloan had had considerable problems prior to the 12/7/81 
accident. As culled from the Summary of Testimony in 1975. He 
had fallen from a two story building while working in California 
requiring 6 months of treatment and an uncertain-result in 
respect to a Workman's Compensation claim. It was apparent to 
the Panel that no impairment rating was ever awarded though 
temporary total disability was given to him. It was following 
that particular injury that he began having problems with his low 
back and required intermittent chiropractic adjustments over the 
ensuing years* Another California accident occurred in 1977 with 
a recurrent back injury requiring chiropractic adjustments with 
yet another low back injury in 1975 while pulling cable and again 
followed by chiropractic manipulations. 
On 12/7/81 an injury occurred working for Roto Rooter. It was 
this injury that eventuated in a Medical Panel being convened by 
Drs. Nord, neurologist and Dr. Bauman, orthopaedist. The purpose 
of that Panel was to decide an impairment rating for the 12/7/51 
injury in which time he developed cervical herniated disc 
requiring anterior cervical fusion by Dr. Zahniser and Lamb 
12/21/81. The patient had previously been seen by Dr. Dahi, a 
chiropractor, with no mention whatsoever made initially of low 
back discomfort until some 3 months post-injury. The Panel felt 
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that Mr. Sloan had a permanent impairment rating of 12.5% for the 
cervical condition related to the 12/7/81 industrial injury. It 
was felt that the eventual lumbar 6/4/82 surgery performed by Dr. 
Lamb was not related to the industrial injury. 
The Panel recognized that on 6/4/82 Dr. Lamb had found 
degenerative disc disease L3-4, L4-5 and L5-S1 and did wide 
spread decompressions. Following that surgery the patient 
developed a dural leak requiring a repair later that same month. 
Mr. Sloan was eventually able to return to work following the 
1982 surgery despite the fact that he was having persistent low 
back pain and some leg pain. 
On 8/30/83 Mr. Sloan injured his back while working on a job for 
S&S Rooter at Kentucky Fried Chicken. A cable snapped that he 
was pulling and reinjured his back. The Panel recognizes that in 
the 7 months prior to that injury Dr. Lamb was noting that Mr. 
Sloan was having low back and leg pain with a note even on 
6/18/83 indicating that he was having some problems and 
recommended he limit his lifting. 
Following the above episode he was admitted to St. Mark's 
Hospital 8/31/83 with acute back pain and leg tingling. The 
admission to St. Mark's Hospital mentioned 3 back surgeries for 
lumbar disc disease, but in reality he had had 2 back surgeries 
one only representing a repair of a dural leak and one prior 
cervical surgery. A CT scan showed a lateral disc herniation at 
L3-4 on the left with an abnormal EMG. On 9/7/83 he had a lumbar 
laminectomy L3 and an excision of the L3-4 disc on the left. 
Following this surgery the patient was evaluated by Dr. Dituri on 
10/23/83 with his impression being that "the records clearly 
demonstrate that Mr. Sloan's recent surgery was due to the 
progression of his pre-existing degenerative disc disease of the 
lumbosacral spine and not due to any industrial injury." The 
actual operative note mentioned tightness of the L3 nerve root 
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with a finding of disc fragments which were not extruded. 
Following the surgery and within a month the patient tried to 
return to work because "he had mouths to feed." He was unable to 
do so and he became somewhat depressed and was placed on an anti-
depressant . 
He was then admitted 1/12/34 to St. Mark's Hospital where he was 
given conservative therapy. In February of 1934 he was able to 
return to work with some continued low back problems. 
On 7/13/84 he was unclogging a drain at Pardner's restaurant and 
he fell down a flight of stairs while holding onto a 225 pound 
piece of equipment. The patient was admitted to St. Mark's 
Hospitaa. shortly thereafter and on 7/16/34 after a consultation 
from Dr. Noonan who agreed with a fusion had such performed L3 to 
SI with iliac graft fusion bilateral. The Panel recognizes tha'c 
Dr. Lamb had made a notation on 6/15/84 at which time Mr. Sloan 
was still having back discomfort and "I think some consideration 
should be given to fusing his back in the low back area.'* 
On 11/12/84 Dr. Wallace Hess, orthopaedist, performed an IME at 
which time he gave a 10% impairment rating for the residuals of 
his herniated cervical disc and fusion. Dr. Hess did not feel he 
was yet stable from his lumbosacral fusion, but did estimate that 
he would receive approximately 20% loss of body function for the 
lumbosacral area. Dr. Hess opined that there most probably was 
an aggravation of a pre-existing condition. No specific 
reference was made to his 1931 injury nor the 1983 injury in 
terms of assigning responsibility for a pre-existing condition 
with an aggravation by these episodes. 
Dr. Lamb released Mr. Sloan to light duty 3/5/85. 
There are no records presented to the Panel regarding the 
hospitalization mentioned in the Summary of Testimony 7/22/85 a: 
which time Dr. Lamb readmitted Mr. Sloan for installation of 
Knodt Rods. The patient said that he did better following that 
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lumbosacral area. Dr. Hess opined that there most probably was 
an aggravation of a pre-existing condition. No specific 
reference was made to his 1981 injury nor the 1983 injury in 
terms of assigning responsibility for a pre-existing condition 
with an aggravation by these episodes. 
Dr. Lamb released Mr. Sloan to light duty 3/5/85. 
There are no records presented to the Panel regarding the 
hospitalization mentioned in the Summary of Testimony 7/22/35 at 
which time Dr. Lamb readmitted Mr. Sloan for installation of 
Knodt Rods. The patient said that he did better following thar 
surgery though he was still having pain when he returned to work 
approximately November 1985. 
He was seen by Dr. Dennis Thoen, neurologist, 11/11/85 because of 
low back pain and Dr. Thoen felt he was depressed and taking 
excessive amounts of medication. 
On 12/5/85 he had a recurrent injury when he was lifting a 250 
pound piece of equipment. He was seen by Dr. Thoen 12/16/35 at 
which time he made a diagnosis of a mild cervical strain and aiso 
noted a normal EMG. The EMG was repeated 3 weeks later with 
minimal nonspecific findings in the left upper extremity. 
3y 4/22/86 his treating doctor, Dr. Lamb, found that he had 
improved considerably and the patient was doing "very well." He 
had been paid temporary total disability through to 2/7/36. Dr. 
Lamb felt that he should have been paid disability, chough, from 
12/6/35 through 2/2/37. Mr. Sloan does admit that during that 
period of time, some 14 months during which time he was not 
working, he did have a great deal of depression, stress and 
anxiety which were aggravating his neck situation. In fact, this 
proolem became so severe that a consultation was obtained during 
an inpatient admission to St. Mark's Hospital in March of 1936 
from Dr. Lane Smith, psychiatrist. Dr. Smith diagnosed a 
depressive disorder and recommended an anti-depressant. 
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On 5/24/86 Dr. Thoen found the patient to have "improved 
markedly." Dr. Thoen*s examination was relatively unremarkable 
and related continued neck complaints as being due to stress and 
tension and he did not feel that his current complaints in regard 
to his neck or back were related to the 1931 industrial injury. 
No permanent impairment was signed for his 12/1935 incident. 
Dr. Lamb opined in a 3/25/38 letter to Mr. Sloan's attorney that 
Mr. Sloan had a 10% impairment due to pre-existing back condition 
and a 10% increase from his 1983 and 1984 back injuries. 
CURRENT COMPLAINTS: 
Mr. Sloan is being treated by Dr. Zacharias, a Family Practice 
Physician, in Sacramento. He sees him several times a year to 
give him muscle relaxants and pain killer. He has had minor 
limitations due to his back and this is anywhere from 4 days to 7 
days at a time several times a year. He is currently working 
with his brother doing roto rooter type work. He describes 
himself as a silent investment partner in the work and does do 
the full physical activity required. This includes very heavy 
lifting. Currently, his neck is anywhere from a grade 1 to 2/10 
discomfort. His low back remains on an average of 5/10. He has 
no leg radiation. He takes 15 to 16 aspirin a day. He has no 
arm radiation. He can sit no longer than 15 to 20 minutes before 
having to stand up. Standing bothers his back. He feels well 
when lying flat. He practices good body mechanics. 
His activities include, in addition to his work, using a rowing 
machine, treadmill and weight lifting. 
ADDITIONAL INDUSTRIAL INJURIES: 
Denied. 
NONINDUSTRIAL INJURIES OR OPERATIONS: 
Denied. 
MEDICAL ILLNESSES: 
Hypertension, not treated. 
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HABITS: 
Tobacco, 18 a pack year. Alcohol denied. 
SOCIAL HISTORY: 
Married, 3 children. One under the age of 13. His wife has a 
full time job. 
EDUCATION: 
GED. Trade Tech in accounting. Some plumbing background and 




Amitriptyline at bedtime. Dr. Lamb's prescription. 
EXAMINATION: 
5'II", 130 pounds, right handed. 31ood pressure 150/108 left arm 
times 2. He was well muscled with numerous healing abrasions 
over nis shins and psoriatic lesions over bony prominences and 
the cervical occipital region. On general examination the lungs 
showed scattered rales and rhonchi. Heart, no murmurs. Neck, no 
bruits. 
CRANIAL NERVE EXAMINATION: 
Cranial nerves, II through XII, revealed no abnormalities. 
MOTOR: 
Reflexes upper extremities 1+, right knee trace, left knee 0, 
right ankle 1+, left ankle trace. Strength was 5/5 throughout. 
SENSORY: 





ARMS 29 29.5 
FOREARMS 27 27 
THIGHS 50 50 
FORELEGS 3 5.5 3 5 
SHOULDERS: 
Full range of motion. 
SPINE: 
Vertex compression caused pain referred to the neck. 
RANGE OF MOTION RIGHT LEFT 
CERVICAL ROTATION 7 5 7 5 
FLEXION EXTENSION FULL 
LATERAL FLEXION 45 4 5 
He was tender over the upper cervical through D2 with the 
greatest discomfort over the lower segments. He had 
paravertebral tenderness but the muscles were supple. 
DORSAL SPINE: 
Except for the upper dorsal tenderness unremarkable. Range 
motion full. 
LUMBOSACRAL SPINE: 
There was an inverted Y shaped scar 15 cm. on -he vertical 
segment and 6 cm. on the left, dog leg and 7 on the right. 
was diffusely tender over the entire scar which measured 15 
che upper scar in its entirety, but most tender over the: up 
lumbar segments. There was also tenderness ever the poster 
iliac crest bilaterally, sacroiliac joints and the gluteal 
pads. There was no tenderness. Range of motion, lateral f 
resisted to 15o bilaterally, flexion 60, extension 0. Stra 
leg raising supine 65 bilaterally, sitting 90 bilaterally. 
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Internal, external rotation of both thighs and full thigh flexion 
all referred pain to the low back as did full knee flexion or 
lying prone. Heel and toe walking was performed well. He had 
good peripheral pulses upper and lower extremities. 
X-RAYS: 
11/28/33 flexion extension lumbosacral spine: minimal motion at 
L3-L4 (see formal report Dr. Fulton.) 
ASSESSMENT: 
Mr. Sloan has a long history of low back pain dating back to an 
industrial injury in 1975 with recurrences over the years. Ir 
was evident to the Panel that the 1381 injury that led to his 
cervical fusion did not cause any specific aggravation of the low 
back problem. From the history provided, it was the Panel's 
impression that if the Panel had seen Mr. Sloan in December of 
1931 that it would have given him a 5% permanent impairment 
rating for his pre-existing lumbosacral back condition. The 
Panel feels that the course of events over the ensuing years was 
that of a natural progression of lumbar disc disease at multiple 
levels certainly aggravated by the type of activity Mr. Sloan was 
performing: 1} a specific increase in rating did not ensue from 
the individual accidents that occurred 12/7/31 to 8/30/33, 
7/13/84 and 12/5/85. The Panel would like to emphasize that it 
was quite impressed by Mr. Sloan's ability and willingness to 
continue to work in an exceedingly labor intensive type of 
occupation. 2) Dr. Lamb, himself, discouraged this heavy lifting 
work. In specific regard to the 1935 accident, the Panel did not 
find that represented anything more than a temporary aggravation 
of his cervical condition with a great deal of superimposed 
depression to which Mr. Sloan admits, as well. 
In terms of reasonable medical probability the Panel finds that: 
\ 
\ 
The low back surgery of 12/7/3 3 was nc 
accident of 3/30/83. 
Surgery of 7/16/34 was not related to the industrial accident of • 
9 
~ '13/84. 
3) Surgery of 7/22/85 was not a result of either the 8/30/83 or 
"V13 '84 accidents . 
4} Period of tirre that Mr. Sloan had been temporarily and totally 
disabled as a result of the industrial neck m j lry of 12/5/35 
ceycnd 2/7/36 would be until 4/22/36 at which tire Dr. Lamb 
opined that Mr. Sloan was doing well. 
5) Mr. Sloan's permanent impairment due to pre-existing conditions 
before the neck injury of 12/7/31 would be 5% for his 
degenerative low back disease with recurrent exacerbations. 
6) Permanent impairment due to the industrial accident of 8/33/33 
would be 0. 
7) Permanent impairment due to industrial accident of 7/13/34 would 
be 0 . 
3) Permanent impairment due to industrial accident of 12/5/85 would 
be 0. 
9) Industrial accident 8/30/33 did not aggravate a pre-existing 
condition. 
10) Industrial accident of 7/13/84 did not aggravate a pre-existing 
condition. 
11) Industrial accident of 12/5/85 did not aggravate a pre-existing 
condition. 
At tne present time the Panel finds tnat Mr. Sloan wo^li have a 
25^ whole man impairment for his lumbosacral area with 5% cf that 
percentage pre-existing the 12/7/31 accident and the res- due co 
the natural progression cf his disease to the extent of an 
additional 20%. That would be combined with the 12.5% already 
awarded for cervical condition to give hir: a total of 35% 





Bovd 3. Kolbrook, 
?x: 11/23/ 
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Case No. 88000388, 389, 390 
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* 
Applicant, * FINDINGS OF FACT 
* 
VS. * CONCLUSIONS OF LAW 
* 
ROTO ROOTER SERVICES and/or * AND ORDER 
WORKERS COMPENSATION FUND and * 
S & S ROOTER and/or WORKERS * 
COMPENSATION FUND and * 




* * * * * * * * * * * * * * * * * * * * 
HEARING: Hearing Room 334, Industrial Commission of Utah, 160 
East 300 South, Salt Lake City, Utah, on September 22, 
1988 at 1:00 p.m. o'clock. Said hearing was pursuant 
to Order and Notice of the Commission. 
BEFORE: Timothy C. Allen, Administrative Law Judge. 
APPEARANCES: The applicant was present and represented by David 
Schwobe, Attorney at Law. 
The defendants were represented by Mark Dean, Attorney 
at Law. 
The Employers Reinsurance Fund was represented by Erie 
V. Boorman, Administrator. 
At the conclusion of the evidentiary hearing, the matter was taken 
under advisement by the Administrative Law Judge and later referred to a 
medical panel for its evaluation. The medical panel report was received and 
copies were distributed to the parties. The applicant, by and through 
counsel, filed objections to the medical panel report, taking the basic 
position that the treating physician, Dr. Lamb, is in a better position to 
evaluate the applicant's permanent impairment and temporary total disability 
than is the medical panel. No proffer of conflicting testimony was made nor 
was a hearing on objections to the medical panel report requested. 
Accordingly, the objections will be decided based on the file as presently 
constituted. The Administrative Law Judge notes that the beauty of the 
medical panel system as enacted by our Legislature, is that the medical panel 
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system was enacted to provide an impartial evaluation of the claims of injured 
workers. Without impuning the integrity of the applicant's treating 
physician, suffice it to sayy that the Administrative Law Judge convened an 
orthopedist and a neurologist, both board certified, for the purpose of 
evaluating impartially the applicant's medical condition. Having reviewed the 
remainder of the medical evidence on the file, I find that the preponderance 
of that medical evidence supports the findings of the medical panel. 
Accordingly, the objections of the applicant to the medical panel report are 
denied and the medical panel report is admitted into evidence. 
The applicant moved to Salt Lake City in August of 1981, having lived 
in Sacremento, California. In fact, while in California in 1975, the applicant 
was working when he fell two stories off a building. As a result of that 
injury, he was treated by a physician for six months and eventually filed a 
workers1 compensation claim in the State of California, but Mr. Sloan was 
unable to recall if he had received a settlement or not. Following that 
injury in Sacremento, the applicant's back would "pop out" on occasion, which 
required that he seek the assistance of a chiropractor. 
In 1977, the applicant was laying pipe for Smeltzer Construction when 
he pulled his back out. He was treated by a chiropractor, and had no further 
problems until 1979, when he sustained an injury while working for Roto 
Rooter. At that time, the applicant was pulling 350 feet of cable, when he 
strained his back. Again, he was treated by a chiropractor. 
On December 7, 1981, the applicant sustained a compensable industrial 
injury while working for Roto Rooter in the State of Utah. He filed a claim 
with the Industrial Commission of Utah and pursuant to the Findings of Fact, 
Conclusions of Law and Order, the Commission found that the applicant had 
sustained a 12.5% impairment of the whole person due to the industrial 
accident of December 7, 1981. At that time, the applicant was also claiming a 
low back surgery which was performed on June 4, 1982, as being related to the 
industrial accident of December 7, 1981. That question and others were 
referred to a medical panel and the medical panel concluded that the lumbar 
surgery was not a result of or related to the industrial accident of December 
7, 1981. The inference to be gleaned from the panel report was that the back 
surgery was due to pre-existing lumbar problems, however, neither the 
Administrative Law Judge assigned to the case at the time, nor the parties saw 
fit to inquire further of the medical panel in this regard. The applicant 
returned to work following his back surgery and worked without incident until 
August 30, 1983. 
On August 30, 1983, Mr. Sloan was working at Kentucky Fried Chicken 
for himself, as S & S Rooter. He was in a grease pit pulling a cable, when 
the cable snapped, causing the applicant further injury to his low back. The 
applicant was unable to work, and after receiving assistance to his service 




treated by Dr. Robert Lamb and eventually on September 7, 1983, Dr. Lamb 
performed a laminectomy at the L3 level. Mr. Sloan was discharged from the 
hospital and apparently had an uneventful recovery. Mr. Sloan had no further 
problems until January of 1984, when he was rehospitalized at the St. Mark's 
Hospital because of continuing low back complaints. Dr. Lamb had the 
applicant receive physical therapy and other conservative treatment 
modalities. In February of 1984, the applicant was able to return to work 
even though his low back was still giving him problems. 
On July 13, 1984, the applicant was working at Pardner's Restaurant 
unclogging a drain, and was carrying a piece of machinery which weighed 
approximately 250 pounds. As he was walking with the machinery, he fell down 
a flight of stairs while holding onto the machine. He had an increase in his 
low back and leg pain, so he drove to St% Mark's Hospital that day. Three 
days later on July 16, 1984, Dr. Lamb fused the applicant's back from L3 
through SI. Mr. Sloan was released for light work on March 5, 1985, which he 
then commenced. The applicant continued working until July 22, 1985, when Dr. 
Lamb took him off work and admitted him to St, Mark#s Hospital for a refusion 
of his back at L3-4 for a psuedarthrosis at L4-5. Dr. Lamb also installed 
Knodt Rods at this time in the applicant's back. Mr. Sloan eventually 
returned to work following that surgery and worked without incident until 
December 5, 1985. 
On December 5, 1985, the applicant was lifting a piece of his 
machinery, which weighed approximately 250 pounds when he had a sharp pain in 
his neck, in the same area as his previous neck injury of December 7, 1981. 
The applicant received treatment from Dr. Lamb and was paid temporary total 
disability benefits through February 7, 1986. The applicant, at the time of 
the hearing, was claiming temporary total disability as the result of his neck 
injury for the period December 6, 1985, through February 2, 1987. In April of 
1988, the applicant moved to Sacremento and started working parttime with his 
brother in his rooter business. In May of 1988, the applicant started working 
full time, and at the evidentiary hearing, he was under no medical care. 
With the file in this posture, the case was referred to a medical 
panel for its evaluation. 
The medical panel found that the low back surgery of September 7, 
1983, was not a result of or related to the industrial accident of August 30, 
1983. It was basically the feeling of the panel that the applicant's low back 
problems actually started with his industrial injury in Sacremento, California 
of 1975. The panel also found that the surgery of July 16, 1985, was not a 
result of or related to the applicant's industrial injury of July 13, 1984. 
The panel also found that the surgery of July 22, 1985, was not related to the 
industrial accident of August 30, 1983, or the industrial accident of July 13, 
1984. With respect to the applicant's claim for additional temporary total 
compensation following the industrial injury of December 5, 1985, the medical 




February 7, 1986, until April .", 1986. The panel also found that the 
applicant had a 5% permanent partial impairment of his low back due to 
degenerative problems in that area Which existed before December 7, 1981 The 
panel found no permanent impairment due to the industrial accident of August 
30, 1983, the industrial accident of July 13, 1984, or the industrial accident 
of December 5t 1985. Finally, the panel found that there was no aggravation 
of a pre-existing condition by the industrial accident of August 30, 1983, the 
industrial accident of July 13, 1984, or the industrial accident of December 
5, 1985. The Administrative Law Judge adopts the findings of the medical 
j: at lei as his own.. 
Pursuant to the findings of the medical panel, the applicant is 
entitled to additional temporary total compensation for the period February 8, 
1986, through April 22, 1986, which is a period of ten weeks and four days. 
With respect to the 5% found by the medical panel for the low back 
degeneration existing before December 7 1 981 , the Administrative Law Judge 
finds that no benefits are due and owing from the Employers' Reinsurance Fund 
for that injury, since the impairment resulting from the industrial accident 
of December 7, 1981
 f was impairment due to the neck, and accordingly that neck 
injury did not aggravate the applicant's pre-existing low back problems, and 
as such no benefits are due from the Employers* Reinsurance Fund both on that 
basis and for the reason that the 20% threshold "had not "been satisfied as of 
December' 7, 1 981 
CONCLUSIONS OF LAW: 
Patrick "1, Sloan sust ained a compensable industrial accident: on 
""'ember 5, 1985, while employed by S $ ":I Rooter; however, fhii^ injury 
ulted in no permanent physic < ^ i r ^ ^ -
ORDER: 
IT IS THEREFORE ORDERED that S & S Rooter and/or Workers Compensation 
Fund pay Patrick M. Sloan additional temporary total compensation at the rate 
of $323.00 per week for 10.571 weeks for a total of $3,414,43, as compensation 
for additional temporary total compensation for the period February 8» 1986, 
through April 22, 1986, resulting from the industrial accident of December 5, 
1985. These benefits shall be paid in a lump sum and shall include interest 
of 8% per annum commencing effective April 23, 1986, and continuing until 
benefits ara paid, 
IT IS FURTHER ORDERED that S & S Rooter and/or Workers Compensation 
Pi ind pay David Schwobe, attorney for the applicant, $683.00 for services 
r: ai idered in this matter, the same to be deducted from the aforesaid award to 
the applicant and remitted directly to his office. 
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IT IS FURTHER ORDERED that »..--- -v.-. , ,, ^-
shall be filed in writing within thirty v*. -lays of •-. dare hereof 
specifying in detail the particular errors u*<j abjections, md, in less 
filed, this Order shal 1 be final and. net subject- to eaview or ap-peai 
passecl ^y ,|,j1e in<|ustrial Cpfaraission 
of Utah, Salt Lake City, Utah, this 
//& day of January, 1989 
Lma ^Z-
Timoth}p^i---A^ren 
Administrative Law Judge 
•Mh^ 
T 
AX J. Eu>i • 
Commission/^: re tary 
:KI ! HFICATE OF MAILING 
~ er ? i r y xhM •*;- January //
 f 1989 a copy • f t h** attacht-d 
ORDER in f1 ol Patrick M. Sloan issued January // vra: --a:1.^ ' 
following % he following addresses, postage paid: 
Patrick Sloan 
969 Regatta Drive 
Sacrementa, CA 95833 
David Schwobe 
Attorney at Law 
343 South 400 East 
Salt Lake C:i ty. I if nh 84 1 1 I 
Mark Dean 
Workers Comppri:;«it inn Miml 
Erie f Boorman, Administrator, Kntployers Reinsurance Fund 
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PATRICK M. SLOAN, 
ROTO ROOTER SERVICES and/or 
WORKERS COMPENSATION FUND 
OF UTAH and 
S & S ROOTER and/or 
WORKERS COMPENSATION FUND 
OF UTAH and 
EMPLOYER'S REINSURANCE Fill Ill, 
Defendants. 
rtt * il * •• ft I I i I In * "I 
On January 11
 f 1 989, an Administrative 'Law Judge of the Industrial 
Commission issued Findings of Fact, Conclusions of Law and Order awarding the 
applicant in the above-captioned case additional temporary total compensation 
for a December 5, 1985 cervical injury incurred in the course of the 
applicant's employment with S & S Rooter. The Administrative Law Judge's 
Order was based on the findings of the medical panel that was appointed to 
resolve the medical causation and impairment controversies that were involved 
an a, result of the numerous doctors the applicant had seen over the years. 
The applicant had at least two industrial low back injuries in the 1970' s 
while residing in California. In 1981, the applicant sustained a cervical 
injury while employed by Roto Rooter in Utah. He received permanent partial 
impairment benefits based on a 12.5% whole person rating for that cervical 
injury. Subsequently, the applicant sustained two industrial low back 
injuries 'While employed by S & S Rooter in 1983 and 1984. Finally, en 
December 5, 1985, the applicant sustained another industrial cervical injury 
while employed with S & S Rooter. The applicant had five low back surgeries. 
The most recent three occurring on September 7, 1983, July 16, 198:4 and July 
22, 1985. The medical panel was asked to determine the causal connection 
between the industrial injuries and the three most recent surgeries and also 
to assess pre-existing and industrially caused impairment related to the three 
most recant industrial Injuries, 
C i i December 14, 1 988 th e» medical panel Issued its report 'The 
medical panel found that the applicant had a 5% whole person permanent partial 
impairment of the low back prior to the applicant's 1981 injury. The panel 
found that none of the three most recent industrial accidents (August 30, 
1983, July 13, 1984 and December 5, 1985) aggravated this pre-existing 
impairment and that rather, the increased :i mpairment t o the I ow "back that the 
* 
* tmmu DENYING 
* MOTION FOR REVIEW 
* AND REMANDING 
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applicant sustained after the 1981 injury (an additional 20% whole person) 
resulted due to natural degeneration over the years. The medical panel also 
found that none of the three most recent low back surgeries was necessary as a 
result of the low back industrial injuries on August 30, 1983 and July 13, 
1984. Finally, the medical panel concluded that the 1985 cervical injury did 
not aggravate the applicant's 12.5% pre-existing cervical impairment (resulting 
from the 1981 industrial injury). On December 29, 1988, counsel for the 
applicant filed Objections to the Medical Panel Report based on the medical 
panel's contrary conclusions to those of Dr. Lamb, the applicant's low back 
treating physician. On January 11, 1989, the Administrative Law Judge issued 
his Order adopting the medical panel report and awarding additional temporary 
total compensation for the December 5, 1985 industrial injury based on the 
medical panel conclusions. 
On February 9, 1989, pursuant to U. C. A. 35-1-82.53, counsel for the 
applicant filed a Motion for Review. Counsel for the applicant raises four 
major objections on review which the Commission will address separately. The 
Commission adopts the Findings of Fact as stated by the Administrative Law 
Judge in the January 11, 1989 Order. The first objection deals with the 
Administrative Law Judge's adoption of the medical panel finding with respect 
to the applicant's pre-existing impairment prior to the 1981 industrial injury. 
The medical panel found that the applicant had a 5% whole person permanent 
partial impairment at that time, while Dr. Lamb, the low back treating 
physician, assessed the applicant as having a 10% permanent partial impairment 
at that time. Counsel for the applicant maintains that Dr. Lamb's determi-
nation is more reliable as he was the treating physician in 1981, and thus, 
his findings are based on contemporaneous medical evidence. Counsel for the 
applicant states that the medical panel does not state its reasons for finding 
only 5% whole person permanent partial impairment at that time. As a result, 
counsel for the applicant finds the medical panel determination to be 
speculative. Finally, counsel for the applicant notes that the medical 
panel's 5% rating causes the applicant to be ineligible for permanent partial 
impairment benefits for unrelated pre-existing problems, as the U. C. A. 
35-1-69, 20% threshold for combined impairment is not met. 
The Commission finds that the Administrative Law Judge correctly 
adopted the medical panel findings. Over the years, the applicant was given 
varying permanent partial impairment ratings, only to have another low back 
injury shortly following the rating. These various, sometimes conflicting, 
ratings caused the need for a final resolution regarding the applicant's 
impairment, both industrial and pre-existing. The medical panel reviewed all 
the various ratings given over the years, including the treating physician's 
rating, and made a competent unbiased determination based on its own 
examination of the applicant and on the various other doctor opinions. The 
Commission finds that there is no reason to discredit the conclusion of the 
medical panel in this respect. It is unfortunate that that determination 
prevents the applicant from recovering additional benefits, but this is not a 
reason for rejecting the medical panel's findings. 
PATRICK M. SLOAN 
ORDER DENYING MOTION FOR REVIEW 
PAGE THREE 
The second objection raised by counsel for the applicant concerns the 
Administrative Law Judge1s adoption of the medical panel conclusion that there 
was no permanent aggravation (i.e. causing permanent impairment) to the low 
back due to the 1983 and 1984 industrial low back injuries. Counsel for the 
applicant notes that the treating physician, Dr. Lamb, found that the 1983 and 
1984 injuries caused additional impairment. In addition, counsel for the 
applicant notes that the medical panel did find some aggravation to the low 
back as a result of the 1983 and 1984 accidents and argues that the evidence 
regarding the treatment for the 1983 and 1984 injuries suggests that permanent 
aggravation did occur. Based on these observations, counsel for the applicant 
concludes that the medical panel should have allocated a portion of the 
applicant's low back impairment to one or both of these injuries. 
As this issue involves a medical question (causation), only a medical 
expert can provide an answer. Once again, the medical panel gave a competent 
unbiased assessment of the cause of the permanent impairment and decided it 
was not due to the industrial injuries. Dr. Lamb, the treating physician, 
concluded otherwise, but Dr. Lamb presumably did not have all the medical 
evidence from all the other physicians who rendered treatment or evaluated the 
applicant's condition before him. Absent some obvious error on the part of 
the medical panel, it is appropriate for an Administrative Law Judge to adopt 
the findings of the medical panel, as the panel is in the best position to 
accurately and impartially assess all the medical evidence. 
The third objection cited by counsel for the applicant deals with the 
failure of the Administrative Law Judge to rule on the applicant's claim for 
additional temporary total compensation associated with the July 13, 1984 
injury. The Commission notes that the Administrative Law Judge did not 
specifically address this claim in his January 11, 1989 Order. However, the 
medical panel findings appear to resolve the issue and as the Administrative 
Law Judge adopted the findings of the medical panel, the Commission finds that 
the issue was addressed by the Administrative Law Judge, albeit indirectly. 
In relation to the July 13, 1984 accident, the applicant was paid temporary 
total compensation from July 13, 1984 through August 23, 1984. Apparently, 
the claim for additional temporary total compensation is related to the 
recovery period for the July 16, 1984 surgery. Dr. Lamb found that the 
applicant did not stabilize after that surgery until March 5, 1985. However, 
the medical panel found that the surgery was not related to the July 13, 1984 
accident and thus, based on the medical panel findings, any recovery period 
necessary due to the July 16, 1984 surgery would not be compensable. Dr. Lamb 
may have felt that the July 16, 1984 surgery was necessary due to the July 13, 
1984 accident, but the medical panel found otherwise. The Commission finds 
that the Administrative Law Judge correctly adopted the medical panel findings 
on this issue for the same reasons addressed above with respect to the 
applicant's initial two objections. 
The applicant's last objection deals with the Administrative Law 
Judge's failure to address continued medical expenses related to the December 
5, 1985 cervical injury. The Commission notes that the medical panel found 
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that the December 5, 1985 cervical injury did not cause permanent impairment 
and thus, it was only a temporary aggravation to the applicant's pre-existing 
cervical impairment. What treatment was necessary for this temporary 
aggravation was not directly at issue at hearing as far as the Commission can 
see from the file. The Commission finds that if the applicant has specific 
unpaid medical expenses in relation to the December 5, 1985 injury, or 
specific treatment recommended but not rendered, the applicant should prepare 
a list of these unpaid expenses or recommended treatment for presentation to 
the Administrative Law Judge for his review. The Commission will remand the 
case to the Administrative Law Judge for the purpose of resolving the medical 
expense issue only, leaving it up to the Administrative Law Judge's discretion 
whether any additional proceedings are necessary. 
ORDER: 
IT IS THEREFORE ORDERED that the applicant's February 9f 1989 Motion 
for Review is denied, the Administrative Law Judge's January 11, 1989 Order is 
affirmed and the case is remanded to the Administrative Law Judge for further 
consideration and resolution of the issue whether additional medical treatment 
related to the December 5, 1985 injury must be paid for by the defendant/-
Vorkers Compensation Fund. 
Thomas R. Carlson 
Commissioner 
Dixie L. Mins 
Commissioner 
Passed by the Industrial Commission 
of Utgh, Salt Lake City, Utah, this 
/& day of-May, 1989. 
ATTEST: Q # ^ > 
t-*A-J 
Commiss Secretary 
CERTIFICATE OF MAILING 
I certify that owJiarT /^tr « 1989, a copy of the attached Order 
Denying Motion for Review and Remanding for Further Consideration, in the case 
of Patrick M. Sloan, was mailed to the following persons at the following 
addresses, postage paid: 
Patrick M. Sloan, 969 Regatta Drive, Sacramento, CA 95833 
David Schwobe, Atty., 343 South 400 East, SLC, UT 84111 
Mark Dean, Atty., Workers Compensation Fund of Utah, 560 South 
300 East, SLC, UT 84111 
Erie V. Boorman, Administrator, Employer's Reinsurance Fund 
Timothy C. Allen, Administrative Law Judge 
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By F^t Ln 
Wilma Burrows 
